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DECISION AND ORDER AWARDING BENEFITS?
Jurisdiction and Claim History

This case comes on arequest for hearing filed by the Claimant, Raph D. Dye, on June 12,
2000 pursuant to the provisons of Title 1V of the Federal Coa Mine Hedlth and Safety Act of 1969, as
amended, 30 U.S.C. 88901 et seq. (the Act.). Clamant origindly filed aclam for Black Lung benefits
on July 25, 1974 (DX 36-36). By Notice of Initid Finding dated April 21, 1981, Mining, Inc., the
named responsible operator, was informed that the Claimant was initidly entitled to benefits (1d.). On
March 18, 1982, the Deputy Commissioner issued a Decision and Order dismissng Mining, Inc.
pursuant to Section 205 of the 1981 Amendments to the Black Lung Act, and liability transferred to the

120 CFR § 725.477, 5 CFR § 554-7 (Administrative Procedure Act), and also 20 CFR §
725.479 Findity of decisons and orders.



Black Lung Benefits Trust Fund (1d.).

On June 10, 1982, the didtrict director vacated and set asde the initid finding of Claimant’s
entitlement to benefits (1d.). Specificdly, the didtrict director found thet, dthough the x-ray evidence
was sufficient to invoke the interim presumption under § 727.203(8)(1), the presumption of total
disability had been rebutted under § 727.203(b)(2) (1d.).

Clamant’sfirst duplicate daim?/second application was filed February 3, 1994 (1d.), naming
Far West Coa Company as the responsible operator. Theresfter, the district director issued an award
for benefits on August 26, 1994, later affirmed on December 20, 1994 (DX 36-42). That decison
was reversed by Administrative Law Judge James Guill’s Decison and Order dated August 26, 1996
(1d.). In his Order, Judge Guill found that Claimant’s evidence of total disability established a materia
change in conditions for purposes of his duplicate; however, the dlam ultimately failed by virtue of
Claimant’ sinability to show that pneumoconiosis was the cause of histota pulmonary or respiratory
imparment (Id.).

On duly 5, 2001, | issued an Order regarding the black lung regulations amended on December
20, 2000. The effective date is January 19, 2001. At that time the regulations were the subject of a
preliminary injunction before the United States Digtrict Court, Didrict of Columbia, National Mining
Assn. v. Elaine L. Chao, Secretary of Labor, Case No. 1:00CV03086. Both parties briefed the
issue. Theinjunction was lifted by Order of the Honorable Emmet G. Sullivan, dated August 9, 200.
This matter is now moot.

A hearing was held July 23, 2001 in Abingdon, Virginia. The Claimant was represented by
Joseph E. Wolfe, Esquire, Wolfe, Farmer, Williams & Rutherford, located in Norton, Virginia Far
West Cod Company (hereinafter “Employer”) was represented by Joseph W. Bowman, Esquire,
Street, Street, Street, Scott & Bowman, located in Grundy, Virginia. At the hearing, thirty-eight (38)
Director’ s Exhibits were entered into evidence:* The Claimant offered four (4) exhibits and the
Employer offered two (2) exhibits. Testimony was received by the Claimant. Lasily, post-hearing
briefs were submitted by the Claimant and Employer, which are admitted into evidence.

The Claimant was born April 17, 1934 and was sixty-eight (68) years of age at the time of the
hearing (DX 36-36). On March 22, 1955, he married the former Evelyn Wallace, who was born
August 10, 1935 (DX 35). They are currently still married and living together (DX 36-36).

Clamant tedtified that he began employment in the cod mine industry in 1955 when he wasin
his early twenties (Tr. 10). Though the actua number of years is somewhat uncertain, the parties
dipulated that the Claimant worked for fourteen (14) yearsin cod mine employment (Tr. 32), dl of
which were spent underground (Tr. 11). Due to the nature of the cod industry a the time, Claimant
worked for an abundant number of different mining companies throughout his mining career, which
ended in 1980 (Tr. 11 - 14).

Claimant testified working for the Employer, Far West Cod Company from 1969 through

2 The damant’s prior daims are adminigtratively find.

3 Referencesto “DX” are exhibits of the Director. Claimant’ s exhibits are marked “CX,”
whereas the Employer’s are marked “EX.”
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1971 (Tr. 13). From there, Claimant tetified that he was employed by Mining, Inc. from 1972 through
1974 (Tr. 13). Over the remaining four (4) to five (5) years as a cod miner, Claimant worked for
various cod mining companies, none for longer than ayear (Tr. 14).

Claimant contends that he has had progressive shortness of bresth with exertion for more than
ten (10) years. (CX 1). Claimant further states that he would be “plumb out of breath” after climbing a
gngleflight of dars. (Id.) Additiondly, Clamant asserts that he has a chronic productive cough and
wheezes with exertion and at night (1d.). Claimant States that he has tightness in this substernal area dl
the time and right anterolatera lower chest pain with exertion, but relieved by rest (1d.). Laslly,
Clamant tedtified that “I can’'t do anything now” and would not be able to go back and do any type of
work that he did before in the mines. (Tr. 15).

Employer contests the fact that it is not the proper responsible operator (Tr. 33 - 34). Infact,
Employer asserts that Mining, Inc. or a subsequent employer is the correct responsible operator (Tr.
34). To the contrary, Claimant asserts that Employer is the proper responsible operator based on his
contention that Far West Cod Company and Mining, Inc. were managed and owned by the same
individuas (DX 36-35). According to the Claimant, the two companies mines were located side-by-
sde and apparently Far West was cutting into Mine Inc.’smine (Id.). Asaresult, Clamant asserts that
the two mines were combined into one mine existing under the name of Mining, Inc. (1d.).

Material Changein Condition

Any time within one (1) year of adenid or award of benefits, any party to the proceeding
may regquest a reconsderation based on a change in condition or a mistake of fact made during the
determination of the clam. 20 C.F.R. 88 725.310. However, after the expiration of one (1) year, the
submission of additional materia or another claim is congdered a duplicate claim which will be denied
on the basis of the prior denid unless the claimant demongtrates amaterid change in conditions under
the provisions of 20 C.F.R. §8725.309 as interpreted by the Benefits Review Board and Federa
Courts of Appeals. Under this regulatory provision and according to the Court of Appealsfor the Sixth
Circuit in Sharondale Corporation v. Ross, 42 F.3d 993, 997-998 (6th Circuit 1994):

[T]o assess whether amateria change is established, the ALJ must consider dll

of the new evidence, favorable and unfavorable, and determine whether the miner
has proven at least one of the dements of entitlement previoudy adjudicated
againg him. If the miner etablishes the existence of that eement, he has
demondirated, as amatter of law, amaterid change. Then, the ALJmust consider
whether dl of the record evidence, including that submitted with the previous
claims, supports afinding of entitlement to benefits.

| interpret the Sharondal e gpproach to mean that the rlevant inquiry in amaterid change
case iswhether evidence developed since the prior adjudication would now support afinding of an
element of entittement. The court in Peabody Coal Company v. Spese, 117 F.3d 1001, 1008 (7*"
Cir. 1997) put the concept in clearer terms.

The key point is that the damant cannot amply bring in new evidence that
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addresses his condition a the time of the earlier denid. Histheory of recovery

on the new cdam must be consstent with the assumption that the origind denid

was correct. To prevail on the new claim, therefore, the miner must show that

something capable of making a difference has changed since the record closed

on thefirg application.

On August 26, 1996, Judge Guill denied Mr. Dye s claim because he did not establish that his
pneumoconioss was the cause of histotal pulmonary or respiratory impairment (DX 36-42). Asa
result, to demondrate that a materia change in condition has occurred since the denid of his prior
clam, Clamant must prove, based on evidence developed since August, 1996, that histotd disability
was caused by coal workers pneumoconioss.

Based my foregoing conclusion that Claimant has proved thet histota disability was due to cod
workers pneumoconioss, | find that Claimant has established that a materia change in his condition
has occurred since his last application of benefits had been denied.

Burden of Proof

"Burden of proof," as used in the this setting and under the Administrative Procedure Act* is
that "[€]xcept as otherwise provided by statute, the proponent of arule or order has the burden of
proof”. “Burden of proof” means burden of persuasion, not merely burden of production. 5 U.S.CA.
§ 556(d)°. The drafters of the APA used the term "burden of proof" to mean the burden of persuasion.
Director, OWCP, Department of Labor v. Greenwich Collieries [Ondecko], 512 U.S. 267, 114
S.Ct. 2251 (1994).6

The Claimant bears the burden of establishing the following eements by a preponderance of the
evidence: (1) the miner suffers from pneumoconios's; (2) the pneumoconios's arose out of cod mine
employment; (3) the miner istotaly disabled; and (4) the miner'stotal disability is caused by
pneumoconioss. Gee v. W.G. Moore and Sons, 9 B.L.R. 1-4 (1986)(en banc); Baumgartner v.
Director, OWCP, 9 B.L.R. 1-65 (1986)(en banc).

33 U.S.C. § 919(d) ("[N]otwithstanding any other provisions of this chapter, any hearing held
under this chapter shall be conducted in accordance with [the APA]"); 5 U.S.C. 8§ 554(c)(2).
Longshore and Harbor Workers Compensation Act ("LHWCA"), 33 U.S.C. 88 901-950, is
incorporated by reference into Part C of the Black Lung Act pursuant to 30 U.S.C. 88 932(a).

® The Tenth and Eleventh Circuits held that the burden of persuasion is grester than the burden
of production, Alabama By-Products Corp. v. Killingsworth, 733 F.2d 1511, 6 BLR 2-59 (11th
Cir. 1984); Kaiser Steel Corp. v. Director, OWCP [SainZ], 748 F.2d 1426, 7 BLR 2-84 (10th Cir.
1984). These cases arose in the context where an interim presumption is triggered, and the burden of
proof shifted from aclaimant to an employer/carrier.

® Also known asthe risk of nonpersuasion, see 9 J. Wigmore, Evidence § 2486 (J.
Chadbourn rev.1981).
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A Clamant has the generd burden of establishing entitlement and theinitid burden of going
forward with the evidence. The obligation is to persuade the trier of fact of the truth of a proposition,
not smply the burden of production, the obligation to come forward with evidence to support aclaim.’
Therefore, the claimant cannot rely on the Director to gather evidence® A claimant, bearsthe risk of
non-persuasion if the evidence is found insufficient to establish a crucia eement. Oggero v. Director,
OWCP, 7 BLR 1-860 (1985). Evidence whichisin equipoiseisinsufficient to sustain clamant’s
burden in thisregard. Director, OWCP v. Greenwhich Colleries, et al., 114 S. Ct. 2251 (1994),
aff’d sub nom. Greenwhich Collieries v. Director, OWCP, 990 F.2d 730 (3" Cir. 1993). Failure
to establish any one of these dementswill result in adenid of benefits. Hall v. Director, OWCP, 2
B.L.R. 1-998 (1980).

I ssues Presented

The following issues are listed as contested by the Employer?® (1) whether the daim was timely
filed; (2) whether the medica evidence establishes that the Miner suffered from pneumoconioss
pursuant to 20 C.F.R. § 718.202(a); (3) whether Claimant’ s pneumoconiosis arose, at least in part, out
of cod mine employment; (4) whether the Clamant istotally disabled; (5) whether Claimant’ s disability
is caused by pneumoconiosis pursuant to 88718.204; (6) whether the named Employer isthe
Responsible Operator; and (7) whether a material change in condition has occurred.

The Employer did not contest that Evelyn Wallace Dye is the dependent wife of the Claimant.

Stipulations
The parties agree that Claimant fdls within the Satutory definition of “miner” pursuant to 20
C.F.R. 8 725.202 (Tr. 31), that he worked as aminer after December 31, 1969 (Tr. 31) and Claimant
worked for fourteen (14) yearsin cod mine employment (Tr. 32). However, the parties do not agree
that the medica evidence shows that the Clamant is totdly disabled, totd disability is produced by
pneumoconios's, sems from cod mine employment, or whether it was caused by pneumoconios's.

Responsible Operator

Under the Regulations, liahility for benefits under the Act is assessed againgt the most recent
coa mine operator which meets the requirements set out in 20 C.F.R. 88 725.491-3. Asareault, the
Adminigrative Law Judge will start with the most recent employer and work backwards in time until it
finds the first operator that meets the regulatory requirements and has the ability to pay. Walker v.
McNally Pittsburgh Manufacturing Corp. & Director, OWCP, 97-B.L.A.-236 (2000); see Cole
v. East Kentucky Colleries, 20 B.L.R. 1-51 (1996) and Director, OWCP v. Trace Fork Coal
Co.[Matney], 67 F.3d 503 (4" Cir. 1995), rev’d in part sub nom., Matney v. Trace Fork Coal

"1d, also see White v. Director, OWCP, 6 BLR 1-368 (1983)
81d.

9 See the CM-1025.



Co., 17 B.L.R. 1-145 (1993).

Section 725.491(a) defines an operator as “any owner ... who operates, controls or supervises
acoa mine or any independent contractor performing services or congtruction such mine....[clertain
other employees, including those engaged in coal mine congtruction...shdl aso be considered operators
for the purposes of thispart.” A reevant criteriafor the desgnation of aresponsible operator isthe
length of employment. Walker v. McNally Pittsburgh Manufacturing Corp. & Director, OWCP,
97-B.L.A.-236 (2000). According to 20 C.F.R. § 725.493(8)(1), the necessary length of employment
isacumulative period of more than one (1) year.

Far West chdlenges its designation as responsible operator because it contends that Claimant
was subsequently employed for at least one (1) year by another operator, Russ Cod, in 1979 and
1980. On cross-examination, Claimant testified that he did in fact work as aforeman for William H.
Russ Cod Company in 1979 and 1980 (Tr. 21-22).1° However, evidence of record shows that
Clamant only worked as a foreman for William H. Russ Cod Company for a period of nine (9) months
[October, 1979 through June, 1980] (DX 36-24B). Therefore, Claimant did not work for a
subsequent employer for a cumulative period of more than one (1) year asrequired by 20 CF.R. 8
725.493(a)(2).

| find the Claimant’ s testimony, as to whom he worked for and when, as credible. Therefore,
under these regulations, Far West Cod Company is the responsible operator because it was engaged in
cod mine congtruction when it employed Mr. Dye, and it was the most recent operator to employ Mr.
Dye for more than one (1) year. Findly, Far West hasthe ability to pay if it is determined that benefits
should be awarded.

Medical Evidence

Thefollowing isasummary of the evidence of record:

X-Ray Interpretations

Exhibit Date of Physician and Diagnosig/History Noted
No. X-Ray Qualifications'* Comments
1. CX-3 5-21-01 Patel, BR, BCR Positive, 2/2t,t A
2. CX-2 5-21-01 Cappidllo, BR, BCR Positive, 2/2 s, p; underlying chronic
obstructive pulmonary disease (em) noted
3. CX-4 5-21-01 Ahmed, BR, BCR Positive, 1/2 p, g; changes of chronic
obstructive pulmonary disease noted
4. DX-28 9-6-00 Fino, BR Negative
5. DX-30 9-6-00 Templeton, BR, BCR Positive, 2/1, t, p; progressive interstitial

lung disease with emphysema and

10 Claimant aso testified that he earned approximately $6,000 in 1979 and nearly $11,000in
1980 while working for William H. Russ Cod Company.

11 The abbreviations above are used to designate physician's quaifications:
"B" for "B-reader” "BC" for "Board-certified Radiologist” "BE" for "Board-dligible Radiologist”.

-6-



10.

11.

bronchiectasis noted

DX-33 9-6-00 Scott, BR, BCR Negative; minimal scarring compatible with
healed tuberculosis noted

DX-33 9-6-00 Whedler, BR, BCR Negative; nodules or scars compatible with
tuberculosis

DX-10 8-30-00 Navani, BR, BCR Positive, 1/1, q, t; film quality 3, with right
base of x-ray clipped

DX-9,11 8-30-00 Patel, BR, BCR Positive, 2/2, t, t; film quality 2 with bilateral
scapular overlap

CX-2 2-7-00 Cappidlo, BR, BCR Positive, 2/2, s, t; changes of chronic
obstructive pulmonary disease (em) noted

CX-1 2-7-00 Aycoth, BR, BCR Positive, 2/2, g, t

Pulmonary Function Tests

Exhibit Test Physician FEV 1 FVC MWV TR  Age/Ht.Coop./
No. Date Comp.
CX-3 5-21-01 Rasmussen 211 4.77 53 Y 67/68" Good
Post-Bronchodilator 2.26 5.05 57

DX-28 9-6-00 Fino 2.05 4.72 71 Y 66/68.5" Good
Post-Bronchodilator 2.34 497 91

DX-5 8-30-00 Rasmussen 211 4.67 52 Y 66/69" Good
Post-Bronchodilator 2.40 5.68 63

Blood Gas Tests

Exhibit Test Physician PO2 PCO02
No. Date

CX-3 5-21-01 Rasmussen 65.0/67.0 35.0
Exerciseif Administered: 53.0 32.0
Predicted Normal Rangez: e e
DX-28 9-6-00 Fino 67.4 349

Exerciseif Administered: e e
Predicted Normal Rangee e e

DX-7 1-30-97 Rasmussen 65.0 34.0
Exercise if Administered: 53.0 34.0
Predicted Normal Range: 70-98 37-44

Relevant Examination and Medical Reports
Exhibit No. Physician and Qualifications Exam Date

DX 6 Dr. Rasmussen 8-30-00
B Reader; Board Certified in Internal Medicine

Comments: Dr. Rasmussen’s medical report is based on his physical examination of Claimant aswell as his
review of Claimant’s chest x-ray performed by Dr. Patel, which Dr. Rasmussen noted as showing a positive
showing of pneumoconiosis. Dr. Rasmussen reported that Claimant was employed for nearly 21 yearsin
coal mines and smoked 1/3 a pack of cigarettes aday for nearly thirty years. Claimant complained of
experiencing shortness of breath with exertion approximately 10 - 15 years ago and having a chronic,
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minimally productive cough. Claimant’s ventilatory function studies show that Claimant has a marked loss
of lung function as reflected by the reduced diffusing capacity and the marked impairment in oxygen
transfer and hypoxia during exercise. Such adegree of impairment renders Claimant totally disabled for
resuming his last regular coal mine job or for any other significant gainful employment. Claimant has two
primary risk factors. cigarette smoke and coal mine exposure, with the latter being more significant because
Claimant’s gas exchange impairment significantly exceeds his ventilatory impairment. Etiology: itis
medically reasonable to conclude that Claimant has CWP which arose from his coal mine employment.

DX 28 Fino 9-6-00
B Reader; Board Certified in Internal
Medicine and Pulmonary Disease

Comments: Dr. Fino’s medical report and opinions are based on his Sept. 6, 2000 examination of the
Claimant, aswell as his review of two chest x-rays (3/7/95 and 4/7/95) and a CT scan of the Claimant.
Claimant smoked 1/3 pack of cigarettes a day for 30 years from 1950 until 1980. Claimant has normal lung
volumes and diffusing capacity, but an abnormal pulmonary system. From arespiratory standpoint,
Claimant does not retain the physiologic capacity to perform all the requirements of hislast job.
Examination of the Claimant revealed insufficient evidence to justify a diagnosis of simple CWP and
therefore Claimant does not suffer from an occupationally acquired pulmonary condition. Risk Factors: coal
mine dust exposure, diffuse pulmonary fibrosis and smoking. Diagnosis: diffuse interstitial pulmonary
fibrosis, chronic obstructive lung disease consistent with smoking and amassin his right upper lung zone,
worrisome for malignancy. Etiology: Claimant’ s disabling respiratory impairment due to smoking and
diffuse pulmonary fibrosis.

DX 30 Templeton 11-16-00
B Reader; Board Certified Radiologist

Comments: In forming his medical opinion, Dr. Templeton reviewed three sets of Claimant’s chest x-rays
(3/7/95, 4/7/95 and 9/6/00) and the CT scan from Sept. 6, 2000. Diagnosis. progressive interstitial lung
disease with emphysema and bronchiectais. Etiology: findings are not at all typical or suggestive of CWP
or silicosis.

DX 33 Whedler 12-1-00
B Reader; Board Certified Radiologist

Comments: Dr. Wheeler’s medical report is based on his review of Claimant’s Sept. 6, 2000 CT scan.
Scattered nodules in the mid-lung, the left upper lung and the anterolateral periphery. Minimally healed
tuberculosis with small calcified granulomatain the lower right apex, the anterior portion of the left lower
lung and theright hilum. Linear scarring in the right upper lung, lower right apex. Diagnosis. no
pneumoconiosis, minimal tuberculosis in the right upper lung, probably healed from calcified granulomata
and minimal to moderate centrilobular emphysema with small scattered blebs.

DX 33 Scott 12-5-00
B Reader; Board Certified Radiologist

Comments: Dr. Scott’s medical report is based on his review of the Sept. 6, 2000 CT Scan of Claimant’s
chest. Claimant has scarring in both mid-upper lungs (right more than left), compatible to healed
tuberculosis. However, activity and cancer cannot be excluded. Diagnosis: moderate bull ous emphysema
present, with no evidence of CWP or silicosis.

CX 3 Rasmussen 5-21-01



B Reader; Board Certified in Internal Medicine

Comments: Claimant began smoking about 1/3 pack of cigarettes daily at age twenty-one until he quitin
1980. At different intervalsin his career, Claimant worked in a machine shop, exposing himself to machining
oils. Claimant’s chest x-ray indicated pneumoconiosis, minimal, irreversible obstructive ventilatory
impairment and very severe pulmonary insufficiency as reflected primarily by the impairment in oxygen
transfer. Based on such impairment, Claimant is totally disabled for any significant gainful employment and
hislast coal minejob. Inview of the pattern of significantly greater gas exchange impairment than
ventilatory impairment, coal mine dust exposure is the principal risk factor.

7. EX 1 Tuteur 6-28-01
Board Certified in Internal Medicine

and Pulmonary Disease

Comments: In forming his medical opinion, Dr. Tuteur reviewed the medical reports of Drs. Rasmussen (8-
30-00) and Fino, as well as Drs. Templeton, Wheeler and Scott’s CT scan reports. No material change in
condition since 1995. Claimant has arespiratory impairment, which waxes and wanes, and an impairment of
gas exchange which develops during exercise. Diagnosis: radiographic changes potentially consistent with
CWHP, cigarette smoke induced chronic obstructive pulmonary disease and centilobular and bullous
emphysema. Etiology: None of Claimant’s respiratory or pulmonary impairment is due in whole or in part to
CWP or coa mine dust exposure. The cause of his expiratory impairment is cigarette smoke induced

chronic obstructive pulmonary disease with predominant emphysema.

Discussion
Timely Filing

Under C.F.R. 8 725.308, aclaim for black lung benefits must be filed within three (3) years
after amedica determination of total disability due to pneumoconiosis which has been communicated to
the miner or a person responsible for the care of the miner. Moreover, the Board has held that the
datute of limitations goplies only to the first dlaim filed, Andryka v. Rochester & Pittsburgh Coal
Co., 14B.L.R. 1-34 (1990), and is presumed that aclaim is timely filed unless the party opposing
entitlement demondratesit is untimely and there are no “ extraordinary circumstances’ under which the
limitation period should be tolled, Daugherty v. Johns Creek Elkhorn Coal Corp., 18 B.L.R. 1-95
(1994).

Herein, Claimant’s June 12, 2000 application for benefits is a duplicate claim'?, and as such, he
is presumed to have timely filed hisdam. Furthermore, Employer has failed to set forth any evidence
amounting to “extraordinary circumstances’ which would cause the limitation period to be tolled.
Therefore, | find that Claimant has timely filed his gpplication for benefits,

Existence of Pneumoconiosis and its Etiology
1 Existence of Pneumoconiosis
Pneumoconiosisis defined by the Regulations as *a chronic dust disease of the lung and its
sequelae, including respiratory and pulmonary imparments, arisng out of cod mine employment.” 20

12 Claimant filed an initid claim on July 25, 1974, which was denied by the district director on
June 10, 1982 because Claimant was not found to be totaly disabled.
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C.F.R. 8§ 718.201. Thedefinition isnot confined to ‘cod workers pneumoconioss,’ but also includes
other diseases arising out of coa mine employment, such as anthracosilicos's, anthracos's,
anthrosilicos's, massive pulmonary fibrogs, progressive massive fibrogs, silicods, or slicotuberculosis.
20 C.F.R. §718.201.

This broad definition “ effectively dlows for the compensation of miners suffering from a variety
of respiratory problems that may bear a rdationship to their employment in the cod mines” Robinson
v. Pickands Mather & Co./Leslie Coal Co. & Director, OWCP, 14 B.L.R. 2-68, 2-78 (CA4
1990), 914 4™ Cir. 1990), citing Rose v. Clinchfield Coal Co., 614 F.2d 936, 938 (4™ Cir. 1980).
Thus, asthma, asthmeatic bronchitis or emphysemamay fdl under the regulatory definition of
pneumoconiossif they are related to cod dust exposure. Robinson v. Director, OWCP, 3B.L.R. 1-
798.7 (1981); Tokarcik v. Consolidation Coal Co., 6 B.L.R. 1-666 (1983)(chronic bronchitis
secondary to coal dust exposure equivaent to CWP); Heavilin v. Consolidation Coal Co., 6
B.L.R. 1-1209 (B.R.B. 1984)(emphysema held compensable under the Act). Likewise, chronic
obstructive pulmonary disease (COPD) may be encompassed within the lega definition of
pneumoconiosis. Warth v. Southern Ohio Coal Co., 60 F.3d 173 (4" Cir. 1995)(COPD refersto
three disease processes - chronic bronchitis, emphysema and asthma - that are all characterized by
arway dysfunction).

The clamant has the burden of proving the existence of pneumoconiosis. The Regulations
provide the means of establishing the existence of pneumoconios's by one of the following methods: (1)
chest x-ray evidence; (2) autopsy or biopsy; (3) by operation of presumption; or (4) by “other relevant
evidence.” 20 C.F.R. 88 410.414(a)-(c).

a. X-Ray Evidence

Section 718.202(a)(1) provides for afinding of the existence of pneumoconiosis with positive
chest x-ray evidence, and that “where two or more x-rays are in conflict, in evaluating such x-ray
reports, condderation shal be given to the radiographic qudifications of the physcians interpreting such
x-rays” 20 C.F.R. § 718.202(a)(1). Postive x-rays may form the basis of afinding of the existence of
pneumoconioss, however, they must be considered in light of al the rlevant evidence. | am not to
blindly defer to the numerical superiority of x-ray evidence, Adkins v. Director, OWCP, 958 F.2d
49, 52 (4" Cir. 1992); Woodward v. Director, OWCP, 991 F.2d 314 (6™ Cir. 1993); Sahara Coal
Co. v. Fitts, 39 F.3d 781 (7" Cir. 1994); Wilt v. Wolverine Mining Co., 14 B.L.R. 1-70 (1990),
dthough it iswithin my discretion to do so. Edminston v. F & R Coal Co., 14 B.L.R. 1-65 (1990).

Box 2B(c) of the sandard x-ray form indicates the quantity of opacitiesin the lung and
therefore, the presence or absence of pneumoconiosis. The more opacities noted in the lung, the more
advanced the disease; and there are four (4) categories to which a physician may choose:

0 = smadl opacities absent or less than in category 1;

1 = amdl opacities definitely present, but few in number;

2 = gmdl opacities numerous, but normd lung markings il vishble

3 = and| opacities very numerous and norma lung markings are usudly
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partly or totally obscured.®

If no categories are chosen, then the x-ray report is not classified according to the standards
adopted by the regulations and cannat, therefore, support afinding of pneumoconiosis. Likewise, an x-
ray which isinterpreted as Category 0 (—/0, 0/0, or 0/1) demondirates, a most, only a negligible
presence of the disease and will not support afinding of pneumoconiosis under the Act or regulations.
20 C.F.R. § 410.428(c).

If the physician determines that the study is Category 1 (1/0, 1/1 or 1/2), Category 2 (2/1, 2/2
or 2/3) or Category 3 (3/2, 3/3 or 3/+), then there is a definite presence of opacitiesin the lung and the
X-ray report may be used as evidence of pneumoconioss. An interpretation of 1/0 is the minimum
reading under the regulations which will support afinding of pneumoconioss. A 1/0 reading indicates
that the physician has determined that the x-ray is Category 1, but he/she serioudy considered
Category 0. Asfor another example, areading of 2/2 indicates that the physcian determined that the
x-ray was Category 2 and Category 2 was the only other category serioudy considered by the
physician.

In this case, the record contains eleven (11) interpretations of four (4) x-rays. Thefirst x-ray
submitted since Claimant’ s prior denid is dated February 7, 2000 and was read by Drs. Aycoth and
Cappidlo. Dr. Cappidlo, a“B” reader and aBoard Certified Radiologist,** interpreted the x-ray as
podgitive for pneumoconiosis with afinding of 2/2 (CX 2). Dr. Aycoth dso interpreted the x-ray as
positive (2/2) (CX 1); however, his qudifications have not been admitted into evidence. Nonetheless, |
find this x-ray to be poditive, as it was read by a physician (Dr. Cappidlo) with expert qudifications.

The Claimant’ s second chest x-ray was performed on August 30, 2000 and was read by Drs.
Patel and Navani, both of whom are “B” readers and Board Certified Radiologists™ Aswith the
previous x-ray, both Drs. Patel and Navani found this x-ray to be positive, 2/2 and 1/1 respectively
(DX 9, 10, and 11). Assuch, | find this x-ray to be pogitive, as it was read by physicians with expert
qudifications.

A third x-ray was taken on September 6, 2000 and interpreted by Drs. Fino, Templeton, Scott
and Wheder (DX 28, 30, and 33). All four (4) physiciansare “B” readers and with the exception of
Dr. Fino, each is a Board Certified Radiologist.’® Drs. Fino, Scott and Whedler dl read the x-ray as
negative (DX 28 and 33). However, Dr. Templeton interpreted the September 6, 2000 x-ray as
positive with afinding of 2/1 (DX 30). | give lessweight to Dr. Fino'sinterpretation since heisnot a

1320 C.F.R. §8 718.108 Chest Roentgenograms (x-rays).
14 See Curriculum Vitae attached to exhibit CX 2.

15 See Curriculum Vitae attached to the following exhibits: DX 9, 11 (Dr. Patel) and DX 10
(Dr. Navani).

16 See Curriculum Vitae attached to the following exhibits; DX 28 (Dr. Fino); DX 30 (Dr.
Templeton) and DX 33 (Drs. Scott and Whedler).
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Board Certified Radiologist, as are the others, and while Dr. Templeton has expert quaifications, his
diagnosis of this x-ray makes note of possible emphysema and bronchiectass and is unsupported by
another physician of record. | give more weight to the multiple negative readings by Drs. Wheder and
Scott which support one another. Therefore, | find this x-ray to be negative.

The Claimant’ s last chest x-ray was performed on May 21, 2001 and read by Drs. Patd,
Cappidlo and Ahmed (CX 2, 3and 4). Each physicianisa“B”reader and a Board Certified
Radiologist.'” Additiondly, Drs. Patel, Cappiello and Ahmed al made positive readings at 2/2 A, 2/2
and 1/2 respectively (CX 2, 3and 4). Asareault, | find this x-ray to be positive, asit was read by
physicians with expert qudificaions.

Another factor in determining whether afinding of pneumoconios's exists upon an x-ray
evidence is the date of the x-ray. In weighing x-rays based upon the “later evidence’ rule, it isthe date
of the study, and not the date of the interpretation, which isrelevant. Wheatley v. Peabody Coal Co.,
6 B.L.R. 1-1214 (1984). It is proper to accord greater weight to the most recent x-ray study of
record. Stanford v. Director, OWCP, 7 B.L.R. 1-541 (1984); Tokarcik v. Consolidation Coal
Co., 6 B.L.R. 1-166 (1983). However, even if the most recent x-ray is positive, the judgeis not
required to accord it greater weight. Rather, the length of time between the x-rays studies and the
qudifications of the interpreting physicians are factors to be consdered. McMath v. Director,
OWCP, 12 B.L.R. 1-6 (1988); Pruitt v. Director, OWCP, 7 B.L.R. 1-544; Gleza v. Ohio Mining
Co., 2B.L.R. 1-436 (1979). The Board has indicated that a seven (7) month time period between x-
ray sudiesis sufficient to goply the “later evidence’ rule, but thet five (5) and one-hadf monthsistoo
short atime period. Tokarcik, supra; Stanley v. Director, OWCP, 7 B.L.R. 1-386 (1984).

As dtated above, the Claimant’s last chest x-ray took place on May 5, 2001 in which Drs.
Patel, Cappidlo and Ahmed each interpreted the x-ray as poditive for cod miners: pneumoconios's.
Before that, the Claimant’ s most recent chest x-ray was taken on September 6, 2001, nearly eight (8)
months prior to the May 5" x-ray. Assuch, the “later evidence’ ruleis not applicable in this Situation
and therefore, the greatest weight need not be given to the May 5, 2001 x-ray.

Of the four (4) x-rays submitted, | have found three (3) to be postive and one (1) to be
negative’® | give more weight to the three (3) positive findings because there are multiple positive
readings by physicians with specid radiographica qudifications. | give lessweight to the Sngle negative
reading because of the differing interpretations between the physicians who read the September 6,
2000 x-ray. In Adkinsv. Director, Owcp, 958 F.2d 49, 52 (4™ Cir. 1992), the court exhibited
disfavor in “counting heads.” | do not give any specia weight to “numerosity,” but | note that thereisa

7 See Curriculum Vitae attached to the following exhibits: CX 2 (Dr. Cappiello); CX 3 (Dr.
Patel) and CX 4 (Dr. Ahmed).

18 The most profuse finding was 2/2, established by Dr’s. Patel (5-21-00 and 8-30-00),
Cappiello (5-21-01 and 2-7-00) and Aycoth (2-7-00) (CX 1, 2 and 3). Dr. Templeton, who
eventudly concluded that Clamant did not have cod miners pneumoconios's, made areading of 2/1
(DX 30). Dr's. Navani and Ahmed each made of finding of 1/1 and 1/2 respectively (DX 10 and CX
4). Only Dr. Patel made afinding of complicated pneumoconiosis (CX 3).
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disparity and | attribute sgnificant weight to the fact that Dr. Templeton made afinding of
pneumoconiosis (2/1) in the September 6, 2000 x-ray (DX-30), whereas Drs. Fino, Scott and Whedler
al falled to diagnose pneumoconioss (DX-28, DX-33).

Under 20 C.F.R. 8 718.304, there is an irrebuttable presumption that aminer is totaly disabled
due to pneumoconioss, if such miner is suffering from complicated pneumoconiods. Complicated
pneumoconioss is established by x-rays classified as Category A, B or C, or by an autopsy or biopsy
which yidds massve lesonsin the lung. The determination of whether the miner has complicated
pneumoconiosisis afinding of fact, and the Judge must consder and weigh dl relevant evidence.
Melnick v. Consolidation Coal Co., 16 B.L.R. 1-31 (1991); Maypray v. Iland Creek Coal Co.,
7 B.L.R. 1-683 (1985).

b. Autopsy or Biopsy Evidence

Asthere is no autopsy or biopsy evidence in the record, Section 718.202(8)(2) is not
aoplicable.

C. Presumptions

Section 718.202(a)(3) provides that it shall be presumed that the miner is suffering from
pneumoconiosisif the presumptions in 88 718.304, 718.305 or 718.306 are applicable. Section
718.304 provides for an irrebuttable presumption that the miner istotaly disabled due to
pneumoconiossif x-ray, autopsy, biopsy or other evidence revea s complicated pneumoconios's

Dr. Patd’s May 21, 2001 x-ray interpretation (2/2, A) diagnosed the Claimant as having
complicated pneumoconiosis. However, it is supported only by his own interpretation. None of the
other three (3) x-rays, nor the ten (10) interpretations thereof conclude in afinding of complicated
pneumoconiosis. Therefore, the preponderance of the evidence establishes smple, but not complicated
pneumoconiosis. A clamant cannot prove the presence of complicated pneumoconiosis by smply
submitting “some evidence’ of the condition; complicated pneumoconioss must be proved by a
preponderance of the evidence. 20 C.F.R. § 718.403; Mayspray v. Island Creek Coal Co., 7
B.L.R. 1-683 (1985), citing Truitt v. North American Coal Corp., 626 F.2d 1137 (3" Cir. 1980);
Lanev. Union Carbide Corp., 105 F.3d 166 (4" Cir. 1977).

Section 718.305 provides for a rebuttable presumption of totally disabling pneumoconios's or
deeth due to pneumoconioss. However, snce this claim wasfiled after January 1, 1982, the effective
date of the 1982 Amendments, this section is no longer applicable to this case.

Section 718.306 provides for a presumption of entitlement in the case of aminer who dieson
or before March 1, 1978 and who was employed in one or more coal minesfor at least 25 years prior
to June 30, 1971. This presumption is not applicable because this case involves aliving miner.

d. Other Relevant Evidence

A determination of the existence of pneumoconios's can be made if a physician, exercising
sound medical judgment, based upon certain clinica data, medica and work histories and supported by
areasoned medica opinion, finds the miner suffers or suffered from pneumoconios's, as defined in §
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718.201, notwithstanding a negative.® 20 C.F.R. § 718.202(a)(4); Compton v. Beth Energy
Mines, Inc. and Director, OWCP, 98-B.L.A.-14 (1998).

In this case, there are reports from three (3) physicians, two (2) of whom examined the
Claimant, and one (1) who reviewed the medica evidence. After examining the Clamant on May 21,
2001 and reviewing Claimant’ s ventilatory and blood gas studies and x-ray interpretations, Dr.
Rasmussen concluded that the Claimant had pneumoconiosis for which his cod mine dust exposure was
the principd risk factor in causng such impairment (CX 3). Such concluson by Dr. Rasmussen was
grikingly smilar to his medica report following his August 30, 2000 examination of Claimant, whereby
Dr. Rasmussen diagnosed Claimant as having cod workers pneumoconioss arising from his cod mine
employment. Furthermore, Dr. Rasmussen is a B Reader and Board Certified in Internad Medicine
(CX 3). Assuch, I give great weight to Dr. Rasmussen' s diagnosis that Claimant suffers from
pneumoconioss.

Dr. Fino submitted amedicd report following his September 6, 2000 examination of the
Clamant. Inarriving at his conclusion that Claimant does not have coa workers pneumoconiosis, Dr.
Fino reviewed only two (2) x-rays dated March 7, 1995 and April 7, 1995 (DX-28). Furthermore,
Dr. Fino's opinion isincongstent with the full weight of x-ray evidence on record. Cod workers
pneumoconiosisis a progressive and irreversble disease, Stanford v. Director, OWCP, 7 B.L.R. 1-
541 (1984); Tokarcik v. Consolidated Coal Co., 6 B.L.R. 1-166 (1983), | can not accept Dr.
Fino's medica report as a well-documented opinion since the only x-rays reviewed by him were each
taken in 1995, nearly seven (7) years ago.?° Despite being a B Reader and Board Certified in Interndl
Medicine and Pulmonary Disease, | give lessweight to the medicd report of Dr. Fino.

Without examining Claimant, Dr. Tuteur submitted a medica report following his review of
twenty-seven (27) interpretations of Claimant’s chest x-rays, his ventilatory studies and the medical
reports of Drs. Rasmussen and Fino (EX 1). Dr. Tuteur is Board Certified in Internal Medicine and
Pulmonary Disease (Id.) Despite his condusion that Clamant’ s disability did not result from cod mine
dust exposure, Dr. Tuteur acknowledged in his report that Claimant’ s chest x-rays were powerful data
and therefore assumed that Claimant has alow severity of coa workers pneumoconiosis (Id). Unlike
Dr. Fino, Dr. Tuteur reviewed al, but three (3) of the Claimant’ s x-ray interpretations. Hisreport is
better documented and better reasoned Than Dr. Fino’s on the subject of pneumoconioss. Clark v.

19 The Bendfits Review Board has held that the dlause in this section “notwithstanding a negaive
x-ray” must be read to mean “even if there isanegative x-ray.” See Taylor v. Director, OWCP, 9-
B.L.R. 1-22 BLA (1986). Thus, dl physicians' reports must be considered, including thosein which
the physician’s opinion is based in part upon a positive x-ray.

20 See Clark v. Karst-Robbins Coal Co., 12 B.L.R. 1-149 (1989)(en banc); Casella v.
Kaiser Steel Corp., 9 B.L.R. 1-131 (1986). Because pneumoconiosis isaprogressive and irreversible
disease, it may be appropriate to accord greater weight to the most recent evidence of record
especidly where asignificant amount of time separates the newer from the older evidence.
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Karst-Robbins Coal Co., 12 B.L.R. 1-149 (1989)(en banc). Moreover, his reasoning substantiates
the opinion rendered by Dr.Rasmussen as to pneumoconiosis. Therefore, | give more weight to the
medica report of Dr. Tuteur than Dr. Fino's.

Taking the foregoing x-ray evidence in conjunction with the medica opinions and qudificaions
of the respective physicians, | find that Claimant has established that he has pneumoconiosisby a
preponderance of the relevant medica evidence.

2. Etiology of Pneumoconiosis

In order to find a Clamant igible for benefits under the Act, it must be determined that the
miner' s pneumoconiosis arose at least in part out of cod mine employment. 20 C.F.R. § 718.203(a).
Where aminer is credited with ten (10) or more years of cod mine employment and is suffering from
pneumoconiods, it will be presumed, in the absence of contrary evidence to the contrary, that the
pneumoconiosis arose out of such employment. 20 C.F.R. § 718.203(b). If aminer who is suffering
or suffered from pneumoconioss was employed |ess than ten (10) yearsin the nation’s coa mines, it
shall be determined that such pneumoconiosis arose out of cod mine employment only if competent
evidence establishes such ardationship. 20 C.F.R. § 718.203(c).

Since the parties have stipulated that the Claimant had fourteen (14) years of cod mine
employment, he receives the presumption that his pneumoconiods arose out of cod mine employment.
And since the record does not contain contrary evidence that shows the Claimant’ s pneumoconiosis
arose out of dternative causes, | find that Claimant’ s pneumoconios's arose from his cod mine
employment.

Total Disability Due to Pneumoconiosis

A miner is conddered totaly disabled when his pulmonary or respiratory condition prevents him
from performing his usual cod mine work or comparable work. 20 C.F.R. § 718.204(b)(1). Section
718.204(b)(2) provides the following methods for establishing total disability: (1) quaifying pulmonary
functions tests; (2) qudifying arterid blood gas studies, (3) evidence of cor pulmonae with right-sded
congestive heart failure; (4) reasoned medica opinions; and (5) lay tesimony.? Additionaly,
pneumoconioss must be a* contributing cause’ to the miner’ stotd disability. Hobbs v. Clinchfield
Coal Co., 917 F.2d 790, 792 (4" Cir. 1990). Therefore, aclaimant must first establish thet heis
totaly disabled and second, that his pneumoconiosis is a contributing cause to his disability.

1. Total Disability

a. Pulmonary Function Tests

Asprevioudy dated, total disability may be established with qualifying pulmonary function
sudies. The qudity standards for pulmonary function tests are located at 20 C.F.R. § 718.103 and
require that each study be accompanied by three (3) tracings, Estes v. Director, OWCP, 7B.L.R. 1-

2! The Board has held that a judge cannot rely solely upon lay evidence to find total disability in
aliving miner’'sdam. Tedesco v. Director, OWCP, 18 B.L.R. 1-103 (1994).
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414 (1984), and that the reported FEV1 amd FVC or MVV values congtitute the best efforts of three
trids. Furthermore, the administrative law judge may accord lesser weight to those studies where the
miner exhibited “poor” cooperation or comprehenson. Houchin v. Old Ben Coal Co., 6 B.L.R. 1-
1141 (1984); Runco v. Director, OWCP, 6 B.L.R. 1-945 (1984). To be qudifying under the
regulaions, the FEV1 and either the MVV or FVC vaues must be equd to or less than those values
listed a Appendix B for aminer of smilar age, gender and height.?

As provided above, Clamant underwent three pulmonary function tests since his last
gpplication for benefits was denied. However, none of these tests are qudifying under the regulations a
20 C.F.R. § 718.204 (b)(2). For each test, Claimant’s FEV1 did not qualify under Table B of the
Regulations (DX 7, DX 28 and CX 3). 20 C.F.R. § 718, App. B. Therefore, Claimant cannot
edablish total disability via his pulmonary function tests

b. Blood Gas Studies

Section 718.204(b)(2)(ii) providesthat a claimant may prove total disability through evidence
of qualifying blood gas studies. Moreover, Clamant’s arterid blood gas levels must correspond to the
vauesin Appendix C. 20 C.F.R. § 718.204(b)(2). According to Appendix C, for tests conducted at
gtesup to 2,999 feet above sea leve, the sum of Claimant’'s PCO2 and PO2 levels must be equal to or
less than 200 mm Hg.

Clamant underwent three (3) blood gas studies since his last gpplication for benefits was
denied. With respect to the two (2) blood gas studies performed by Dr. Rasmussen, Claimant qualifies
astotdly disabled, being that his values are dightly less than 100 mm Hg. However, in the sudy
performed by Dr. Fino, Clamant’s values do not qualify him astotaly disabled. Because of the lgpse
of time between Claimant’ sfirst study (January 30, 1997) and his second (September 6, 2000) and
third sudies (May 21, 2001), | give very little weight to the first blood gas study performed by Dr.
Rasmussen.

Asfor the remaining two sudies, they are essentialy contemporaneous in time, with smilar
levels. However, neither is persuasive enough to convince meto rule one way or the other in regards to
totd disability. Assuch, Clamant hasfailed to carry his burden of establishing tota disability pursuant
to blood gas study evidence.

C. Evidence of Cor Pulmonale

Under section 718.204(b)(2)(iii), total disability may be proven through evidence establishing
cor pulmonae with right-sded congestive heart fallure. This section isingpplicable to thisclam
because the record contains no such evidence.

d. Physician Opinion Evidence
Lagtly, the regulations provide that a clamant may prove totd disability where aphysician

22 Based upon the record, the Claimant’s height is 68.5 inches (average between the three
reported heights).
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exercisgng reasoned medicd judgment, based on medicdly acceptable clinicd and |aboratory diagnostic
techniques, concludes that a respiratory or pulmonary imparment prevents the miner from engaging in
hisusual coa minework or comparable and gainful work. 20 C.F.R. 8 718.204(b)(iv). The Claimant
mugt first compare the exertiond reguirements of the claimant’s usud cod mine employment with a
physcian’s assessment of the clamant’ s respiratory impairment. Schetroma v. Director, OWCP, 18
B.L.R. 1-19 (1993). Onceit isdemondrated that the miner is unable to perform hisusua cod mine
work, a prima facie finding for totd disability is made, thereby shifting the burden to the party opposing
entitlement to prove that the claimant is able to perform gainful and comparable and gainful work, as
defined pursuant to 20 C.F.R. § 718.204(b)(2). Taylor v. Evans and Grambrel Co., 12B.L.R. 1-
83, 1-87 (1988).

Clamant aleges that he has not been gainfully employed since July, 1995 (Tr. 26) and
that he last worked in the cod mining industry in or around 1980 as aforeman (DX 36-31). During his
time as acod miner, Clamant hed the following jobs as acod miner: (1) miner helper, where he cut
dab out from the cod; (2) shuttle car operator, where he would pull cod out from the mine on atrain
and (3) foreman, which required him to take a supervisory postion, but till work with machines when
necessary (Id.). Claimant dso testified that as a cod miner, he spent dl of histime underground,
goproximately amile back in the mines (Tr. 11), which resulted in him inhaing cod mine dust
throughout the various jobs he performed (DX 36-31). Lagtly, Clamant testified that, while he was
working down in the mines, he was never afforded protective devices to prevent him from inhding the
cod mine dust (1d.).

At the hearing, when asked if he Claimant testified that he would not be able to go back and do
any type of underground work as he did before in the mines, Claimant testified that he would not be
able to do so because his breathing istoo bad (Tr. 15). Claimant further testified that “if | just wak a
little bit, | get dmost down” (1d.). Additiondly, it was noted in Dr. Rasmussen’s medica report that
Clamant stated that he becomes “plumb out of breath after cdimbing asingle flight of gars’ (CX 3).
Based on the foregoing, Claimant’s physical restrictions were reported as being unable to climb gairs,
walk for long periods of time and becomes lightheaded upon exertion.

In comparing the exertiona requirements of his last cod mining job with the physicad limitations
demongtrated on record, it is determined that Claimant has established that he is totaly disabled
pursuant to 20 C.F.R. § 718.204(b)(iv) by a preponderance of the medica evidence on record. In
support, Dr. Rasmussen concluded in both of his medica reports, dated August 30, 2000 and May 21,
2001, that Claimant was totaly disabled (DX 6, CX 3). Furthermore, Dr. Fino, who despite
concluding that Claimant did not have cod workers pneumoconioss, stated in his October 5, 2000
medical report that Claimant does not retain the physiologic capacity, from arespiratory standpoint, to
perform al of the requirements of hislast job (DX 28). Although I do not accept Dr. Fino's conclusions
as his opinion regarding the existence of pneumoconiosisis not well reasoned, this assertion, in part,
Subgtantiates Dr. Rasmusssen’ s opinion.

Therefore, based on the substantial evidence in the record, Claimant is totaly disabled dueto a
respiratory imparmen.

2. Causation
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Although the weight of the evidence sufficiently demondrates that Clamant istotaly
disabled, he mugt till establish by a preponderance of the evidence that his disability is caused by his
cod workers pneumoconiods. That is, the clamant must prove that his pneumoconiosisisa
“subgtantialy contributing cause’ to histotaly respiratory or pulmonary impairment. 20 C.F.R. §
718.204(c)(1); Milburn Colliery Co. v. Hicks, 138 F.3d 524, 529 (4" Cir. 1998). Tobea
contributing cause, the clamant’s cod mining must be a necessary condition of his disgbility. If the
clamant would have been disabled to the same extent and by the same timein hislife if he had never
been aminer, then clamant has failed to meet his burden. On the other hand, if his mining has
contributed to his disability, then the burden is met. Robinson v. Pickands Mather & Co., 914 F.2d
35, 14 B.L.R. 2-68 (4" Cir. 1990).

As previoudy noted, Dr. Rasmussen rendered virtudly identica medical reports dated August
30, 2000 and May 21, 2001 (DX 6, CX 3). In each report, Dr. Rasmussen indicated that Claimant
has two risk factors for his disabling lung disease: thirty (30) years of cigarette smoking and his cod
mine dust exposure (Id.). Dr. Rasmussen then concluded that Claimant’ s cod dust exposureisthe
principd risk factor behind Claimant’ s lung impairment due to his sgnificantly grester gasimparment
than ventilatory (1d.).

Conversdly, the Employer has introduced the medica opinions of Drs. Fino and Tuteur. Both
physicians opined that, while the Claimant may be totaly disabled, his disability isin no way relaed to
his cod dust exposure, but instead is aresult of his smoking history (EX 1; DX 28). Despite noting that
Claimant may have alow severity of coad workers pneumoconioss, Dr. Tuteur diagnosed Claimant’s
respiratory impairment astypica of emphysema as demondtrated by its severity in his CT scan of the
thorax (EX 1). Asfor Dr. Fino, he diagnosed Claimant’s condition as consstent with a smoking-elated
disability and disability due to diffuse pulmonary fibross (DX 28).

Clinica pneumoconiosis refers to the lung disease caused by fibrotic reaction of the lung tissue
to inhded dugt, which is generdly vigble on chest x-rays as opacities. Usery v. Turner-Elkhorn
Mining Co., 428 U.S. 1, 7, 96 S.Ct. 2882, 2888-89, 49 L.Ed.2d 752 (1976). Legd
pneumoconioss refersto al lung diseases which meet the statutory or regulatory definition of being any
lung disease which is sgnificantly related to, or substantially aggravated by, dust exposure in cod mine
employment. 20 C.F.R. § 718.201; Hobbsv. Clinchfield Coal Co., 917 F.2d 790, 792 (4" Cir.
1990).

The Act provides benefits for any chronic lung disease Sgnificantly related to, or subgtantidly
aggravated by, dust exposure in cod mine employment. Moreover, contrary to srict dlinica usage, the
Act defines any such pulmonary disease as ‘ pneumoconioss.”  In evauaing the opinions of physicians,
AL Js and the BRB must bear in mind that medica professonas generaly use medicd terms of art, not
lega ones. Compton v. Beth Energy Mines, Inc., 1998-B.L.A .-14 (1998)(citing Roberts v. West
Virginia C.W.P. Fund, 20 B.L.R. 2-69 (4" Cir. 1996). To physicians, ‘ pneumoconiosis isasingle
disease, arigng in whole from a specific cause (dust exposure), and producing a characteristic form of
pulmonary damage. 1d. To thelaw, ‘pneumoconioss isan aray of diseases, aisng inwholeor in
part from dust exposure, and the form of pulmonary damage isirrelevant, so long as some impairment
aisesfromit. 1d.

The Fourth Circuit Court of Appedls requires that pneumoconiosisbe “a’ * contributing cause
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to the dlaimant’ s total disability. Toler v. Eastern Associated Co., 43 F.3d 109, 112 (4™ Cir. 1995);
Jewel Smokeless Coal Corp. v. Street, 42 F.3d 241, 243 (4™ Cir. 1994). Additiondly, the Board
requires that pneumoconiods be a ' contributing cause’ of the miner’ sdisability. Scott v. Mason Coal
Co., 14 B.L.R. 1-37 (1990)(en banc), overruling Wilburn v. Director, OWCP, 11 B.L.R. 1-135
(1988). In Street, the Court emphasized the steps by which the cause of totd disability may be
determined by directing the Adminigtrative Law Judge to determine whether the claimant suffers from
respiratory or pulmonary imparment that istotally disabling and whether the clamant’s pneumoconios's
contributes to his disability. Street, 42 F.3d 241 at 245.

To qudify for benefits, the claimant need not prove that pneumoconiogsisthe ‘sol€ or “direct’
cause of hisrespiratory disability, but rather that it has contributed to his disability. Robinson v.
Pickands Mather & Co./Leslie Coal Co. & Director, OWCP, 914 F.2d 35, 14 B.L.R. 2-68 (CA4
1990) at 2-76. Thereisevidence on record that Claimant’s respiratory disability is due, in part, to his
undisputed hitory of cigarette smoking. However, Dr. Rasmussen examined the Claimant on two (2)
occasions and each time found him totaly disabled due to a combination of cigarette smoking and coa
mine dust exposure (DX 6, CX 3). Dr. Rasmussen explained that while both smoking and CWP could
cause Clamant’simpairment, CWP is the principd risk factor to Clamant’ s disability (1d.).

The Employer’s experts are adamant that Claimant’ s disability does not arise from CWP or
emphysema caused by cod dust exposure, and have further ruled out that Claimant’ s lung impairment is
ggnificantly related to dust exposure in cod mine employment (EX 1, DX 28). In comparing the
qudifications of the three (3) physicians, | hold thet they are equaly quaified to render acredible
diagnosis of the Claimant. All three (3) are Board Certified in Internd Medicine (CX 3, EX 2, DX 28).
Drs. Fino and Tuteur are dso Board Certified in Pulmonary Disease, whereas Dr. Rasmussen is Board
Certified in Forensc Medicine (Id.). Lastly, each are well-published and have gained numerous
achievementsin their respective fidlds (1d.). Being that the qudifications of the three (3) physicians are
of equa weight, | must evauate the conflicting medical reports and accord proper weight.

Drs. Fino, who failed to diagnose Claimant as having cod workers pneumoconioss, attributed
his chronic obstructive pulmonary disease (COPD) to hissmoking (DX 28). As dtated before, Dr.
Fino failed to review any of Claimant’s chest x-rays over the past few years before rendering his
medica opinion (DX 28). Additiondly, Dr. Fino dso failed to take into account the fact that
pneumoconiosis can be“d’ ‘contributing cause’ of Claimant’ stota disability. Furthermore, where an
Adminigrative Law Judge determines that a miner suffers from pneumoconios's, amedicad opinion
finding the miner does not suffer from the disease can carry little weight in assessing the etiology of the
miner’ stotal disability. Toler v. Eastern Associated Coal Co., 43 F.3d 109, 116 (4™ Cir. 1995).
Therefore, Dr. Fino's medica opinion isinconsstent with the full weight of al the evidence on record.

It isfor these reasons that | give very little weight to Dr. Fino's medica report.

On the other hand, Dr. Rasmussen reviewed Claimant’s medical background in its entirety
before rendering his medica opinion. And unlike Dr. Fino, Dr. Rasmussen took both Claimant’s
cigarette smoking history and his coa mine dust exposure into account before concluding that
Claimant’s coad mine dust exposure isthe principd risk factor in his disability (DX 6, CX 3). Assuch,
Dr. Rasmussen’s medical opinion is more rationa than Dr. Fino’s because it is based on the totality of
the circumstances.
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By offering Dr. Rasmussen’s medica opinion whereby Claimant’s cod mine dust exposureis
the principd risk factor in his disahility, the Clamant has met his burden of establishing that his
pneumoconiossis a“ substantialy contributing cause’ to histotaly respiratory or pulmonary
impairment. Therefore, the burden is now on the Employer to try to refute Dr. Rasmussen’s medical
report asto the etiology of Claimant’stotal disability. Having dready established that Dr. Fino's
medica opinionisof little weight, the Employer must do so with the medical report of Dr. Tuteur.

Dr. Tuteur, who did not examine the Claimant, acknowledged his positive chest x-rays as
powerful dataand assumed for his report that Claimant, in fact, has alow severity of coa workers
pneumoconiosis (CWP) (EX 1). Despite noting that Claimant has alow severity and profusion of
CWHP, Dr. Tuteur, in his report, states that Claimant clearly does not have sufficient severity and
profusion to produce impairment of pulmonary function — no restrictive abnormality — to produce
clinical symptomatology (EX 1). Dr. Tuteur later Satesthat Claimant does have respiratory
imparment; one which is characterized by amild obstructive abnormdity and istypica of emphysema,
acigarette smoke induced pulmonary problem (Id.). Dr. Tuteur concludes that this respiratory
impairment is not related to, aggravated by or caused by the inhdation of cod mine dust or the
development of cod workers pneumoconioss, which isfully explained by emphysemaas
demonstrated on the CT scan of the thorax, and furthermore, none of Claimant’s respiratory or
pulmonary impairment is due, in whole or in part, to CWP or cod mine dust exposure (1d.).

Essentidly, the Employer, through the medical report of Dr. Tuteur, is offering emphysemaas
an affirmative defense to the etiology of Claimant’ stotd disability.”® However, Dr. Tuteur failsto
acknowledge the fact that emphysema, specificaly focal emphysema, can be associated with cod dust
exposure.2* Compton v. Beth Energy Mines, Inc. and Director, OWCP, 98 B.L.A. 14
(1998)(citing Dorland’ s [llustrated Medicd Dictionary). Thus, Dr. Tuteur fails to offer any rationale as
to why Claimant’s emphysemais not related to his coad mine dust exposure. As such, Employer’s
medicd evidence (Dr. Tuteur’s medica report) does not disprove Dr. Rasmussen’ s finding that
Clamant’s cod mine dust exposure was a least “&’ * contributing cause’ to histota disability. Although
anon-examining physcian's medica opinion can condtitute substantia evidence, it can be afactor to be
conddered in the weighing of medica evidence. Worthington v. United States Steel Corp., 7 BLR
1-522 (1984), Collinsv. J & L Steel (LTV Steel), 21 B.L.R. 1-182 (1999).%

23 In his medical report, Dr. Tuteur stated that the cause of the Claimant’ s expiratory
impairment is cigarette smoke induced chronic obstructive pulmonary disease with predominant
emphysema (EX 1).

24 Thereis no disagreement that focal emphysema arises from cod mine dust exposure. Rice
v. Consolidated Coal Company and Director, OWCP, 99 B.L.A. 465 (1999).

% The Fourth Circuit has stated that while medica opinions of non- examining physicians have

diminished probative value, an adminigrative law judge may, in some ingtances, give them some weight.
Vogel v. Consolidation Coal Co., No. 85-1718 (4th Cir. Feb. 27, 1986)(unpub.).
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Therefore, | find it more likely than not that Claimant’s disability, whether cod workers
pneumoconioss or emphysema, is Sgnificantly related to his cod mine dust exposure.

In support, the Fourth Circuit has held that the form of pulmonary damageisirrdevant so long
as some imparment arises from it and that the claimant must prove that pneumoconios's contributed to
the total disability. Robertsv. West Virginia C.W.P. Fund, 20 B.L.R. 2-69 (4™ Cir. 1996); Toler
v. Eastern Associated Coal Co., 43 F.3d 109, 116 (4" Cir. 1995). Furthermore, the Fourth Circuit
goppears to make no distinction concerning the degree of contribution; nor does the Benefits Review
Board. Compton v. Beth Energy Mines, Inc., 1998-B.L.A.-14 (1998). Thus, on thisbasisaone, |
could find this element of entitlement established.

Pargphrasing the Court’ s language in Robinson, supra, | find Claimant would not have been
disabled to the same degree and by the same time in hislife if he had never been acod miner. | find the
Claimant has met his burden of proof in establishing the existence of totd disability dueto legd cod
miners pneumoconiods. Director, OWCP v. Greenwich Collieries, 512 U.S. 267, 114 S.Ct.
2251, 129 L.Ed.2d 221 (1994). Thereforel find that Mr. Dye became totaly disabled dueto
pneumoconiosis on June 1, 2000. 33 U.S.C. 88 906(a).

ORDER

IT ISORDERED that the clam for benefitsfiled by Raph D. Dyeis granted. The Employer,
Farwest Coal Company shdl:

1. Pay to the Clamant, dl benefits to which heis entitled, including augmented benefits to his
dependent wife, Evelyn Walace Dye, under the Black Lung Benefits Act, commencing as of
June 1, 2000, the month in which the Miner became entitled (33 U.S.C. 88 906(a));

2. Pay to the Secretary of Labor reimbursement for any payment the Secretary has made to
Raph D. Dye under the Act, and to deduct such amounts, as gppropriate, from the amount the
Employer is ordered to pay under paragraph 1 above;

3. Pay to the Secretary of Labor interest as provided by law under Section 6621 of the Interna
Revenue Code of 1954. Interest is to accrue thirty (30) days from the date of theinitia
determination of entitlement to benefits. 20 C.F.R. 88 725.608.

4. Clamant’ s atorney is granted thirty (30) days to submit an application for fees conforming to
the requirements of 20 C.F.R. 88 725.365 and 88 725.366.

SO ORDERED.

A

Danid F. Solomon
Adminigrative Law Judge

Notice of Appeal Rights: Pursuant to 20 C.F.R. §725.481, any party dissatisfied with this Decision

-21-



and Order may agpped it to the Benefits Review Board within 30 days from the date this decison if filed
with the Didrict Director, Office of Worker's Compensation Programs, by filing a notice of appea with
the Benefits Review Board, ATTN: Clerk of the Board, Post Office Box 37601, Washington, DC
20013-7601. See 20 C.F.R. 8725.478 and §725.479. A copy of anotice of appeal must also be
served on Donad S. Shire, Esquire, Associate Solicitor for Black Lung Benefits. Hisaddressis
Frances Perkins Building, Room N-2605, 200 Constitution Avenue, NW, Washington, DC 20210.
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